AN INDEX 


TO THE 


PRINCIPAL 


MATTERS 


ONTAINED IN ‘THIS VOLUME. 


ABATEMENT. 


Pending action, if party dies, record mast 
shew revival. Kennedy v. Pickering, 
Adm’r—137. Also Jones vy. Acre, Adm'r 
win 

Writ of Error not revived at 2d term after 
suggestion of plaintiff's death, abates. 
Evans v. Boggs and others—354. 

Action rv. 2 on joint contract, death of 1 
being suggested, plaintiff may proceed 
v. the other. Harrison v. King—364. 

Administrator may revive Writ of Error, 
and is entitled to Continuance. Lewis 
v. Lewis—35. 

See Preas and P.ieapinc—Practice— 
Warr or Eraror—Paarties, &c. 


ACTION. 


Will not lie for private injury, involved in 
a felony, until after acquittal. McGrew 
v. Cato’s Ex’rs.—7. 

Or on bil! single to a firm, of which one 
of obligors was partner. Tindall v. 
Bright —103. 

Or on note to which payee is security. 
Ramsey v. Johnson.—669. 

Party claiming under a contract by which 
he agrees to settle the land and make 
certain improvements within a term of 
years—although not entitled to the fee, 
anay maintain trespass for the recovery 
<. possession. White v. St. Guirons— 
331, 


See Exercvurors afd ApMINISTRATORS~ 
Forcep Note.—ATTacHMENT, 


ACTS OF CONGRESS. 


May be read to court or jury from pam- 
phlet Acts of the Session, without proof 
of its authenticity. White v. St. Gui 
rens—331. 


AGENT. 


May sue in his own name on contract with: 
him by that description. Newbold vy. Wil- 
son—12. 

Sale to himself ratified, by principal re- 
ceiving purchase money. Games y. 
Acre—141. 


ALLEGATA and PROBATA. 


Variance between decl. & proof, as to 
plaintiff's performance of his part of 
agreement, immaterial. Cabiness vy. 
Brown—4l. 

Declaration—For money had and receiv- 
ed, sustained by proof that plaintiff, a 
public officer, by mistake gave recej 
formoney. Smith, Adm’r v. Seaton—75. 

“On note of defendant, sustained by proof 
of note in hername as Executrix,and sign- 
edby agent. Baldwin v. Stebbins—180. 

‘“‘ On promissory note, or insimal compu- 
tassent, sustained by due bill. Johnson 
v. Johnson~—263, é 
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“On promissory note, acknowledging mo- 
ney due plaintiff, and promising to pay 
to C. sustained by note to plaintiff, to 
pay C. Sheriff, to satisfy an attach- 
ment. Bowie's Adm’r v. foster—264. 

Material Variauces.—Declaration that de- 
fendant, by his note in writing, promised 
to pay plaintiff; not supported by letter 
from defendant to F. VD. stating that he 
has agreed to pay plaintiff $73, and re 

uesting F.D. to pay it. McGoffin v. 
es!brook—b8.- 

Common counts in assumpsit, and con- 
tracts in alternative. [Williams v. Kin- 
nard —196. 

On note by intendment, payable presently 
—and note payable 9 months after date, 
offered in evidence. Collier's Executurs 
v. Briney's Adm’rs—206. 

Declaration on the decree of the Court of 
C. County, not sustained by paper, cer- 
tified to betrue copy from records of 
clerk’s office of C. County. Allen v. 
Allen—249 

Note of Philip Taylor declared on; note 
signed “ Pilip Taylor” may be given in 
evidence. Taylor v Royers—197. 

See Nowsvir and Speciat Contract. 


AMENDMENT and JEOFAILS. 


. Party amending after demurrer sustained, 
cannot assign error in the judgment on 
demurrer.: Mullins v. Cabtness—21. 
So, answering over, after plea in abate- 
ment, overruled. Parks and Burke y. 
ing —178. 
Darscts, &c. Curep or ImmaTEriar. 
Improper venue. Barlow v. Garrow—1. 
Declaration not entitled of the Court, &c. 
andpleato merits. Judson v. Eslara—2. 
Damages omitted in declaration, cured by 
writ. Malone v. Donnally—i2. Henry vy. 
Gamble and als.—6, Bryan v. Moore— 


37. : 

Plea of payment, concluding to the coun- 
try. Malone v. Donnally—12. See Ken- 
nedy v. Pickering—137. 

Variance between endorsement of writ 
and declaration available only on spe- 





cial demurrer. Robinson v. Cox and 
Wall—e4. 5 

Omission of recital of species of Action. 
Tankersley v. Silourn—185 

of profert. Dinsmore v. Aus- 

tel’s Adm’r.—89. 

————- of similiter. Ripley v. Cool- 
tage and Bright—1) 


———— of suggestion of death of origi- 
nal plaintiff. Jones v. Acre, Adm’r.—5. 
————--—- of averment of termination of 
fiest suit, in action for wrongfully suin 
out attachment, and verdict for plaintiff. 

Rhea v. Leipis—382, 





“In action for words“ you have altered the 
marks of 4 of my hogs”—after verdict 
to be intended, that defendant charged 
plaintiff with aiterine without owner's 
consent. Perdue v. Burnet—138. 

Averment that note was assigned before 
its date, cured by endorsement of writ. 
Daris .. Crete: —385, 

Judgvent in slander entered as in debt. 
P. rdue v. Burneit—128. 

Plea of firmer recovery, and that par- 
ties are the same, and 2 special pleas on 
which issues are taken to the jury; not 
error that plea of former recovery does 
not appear t» have been tried by the 
Court. Taylor v. Rogers—197. 

Past; instead of present tense—§, for dol- 
lars—and, amount expressed in figures 
in verdict and judgment. Tuunkersley v. 
Silburn—185. 

Derects not Cunep. 

Omission of recital of species of action, 
and that defendant is in custody—and 
special demurrer. Sossamon v. Gam- 
ble—4. 

Judgment by default and writ not signed 
by clerk. Stone v. Harris—32. 

and no endorsement 

onwrit. Howell and .1. y. Hallett—102. 

In assumpsit, plea of payment not con- 

cluding to the country, and no replication. 
there was no issue. Kennedy v. Picker- 


ing—137. 
APPEAL. 





Penalty omitted in bond, appeal must be 
dismissed. Henry v. Gamble—6 

Does not lie in criminal case. Humphrey 
v. The State —64. 


APPEAL FROM JUSTICE’S JUDG- 
MENT. 


DerkcTs 1x JusTice’s PROCEEDINGS, WHICH 
AR¥. CURED BY STATUTE OF 1819. Perry 
v. Brown—83.. Gayle v. Turner—204. 

Action on note, for more than $20, final 
judgment by default may be taken. Be- 
tin v. ‘Goodmaxu—99. But not unless 
statement shew written contract as- 
certaining sum due. Marlin y. Price 
—68 


If demand exceed $20, plaintiff must file 
statement, on which issue can be form- 
ed, though formal declaration not neces- 
sary. Gayle v. Turner—204.  4.cAl- 
pin v. Pcal—316, 

On Appeal or Certiorari, judgment not af- 
firmed o reversed, buttrialde novo. If 
Certiorari be dismissed, procedendo to 
be awarded. Gayle vi Turner—204. 

Irregularities in Justice’s proceedings 
must be shewn by bill of exception< 
Id.—ibid. 
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Recital of judgment in Appeal Bond suf- 
ficient shewing of judgment. MeAl- 
pin v. Pool—316. 

Objection te return of warrant cannot be 
taken on, and constable may amend re- 
turn. ‘Needham v. Newsum—407. 


APPEARANCE. 


Entry of name of defendant's attorney on 
docket is. Coin v. Suliivan & Co.—31. 

Entered on docket for one of several de 
fendants—the minutesshew that defend- 
ants withdrew their plea—judgment 
good as to all. Bradford and al. v. 
Stewari—44. 


ASSIGNEE. 
See Equity and Sret-Orr. 


ASSUMPSIT. 


‘On unliqnidated demand, plea of payment 


does not admit full amount of demand. 
Haley v.*Collier—63. 

Lies for money collected under an irregu- 
lar execution or judgment. Judson v. 
Eslava—71. 

Lies by ‘engee officer, for money, for 
which by mistake he has given a re- 
ceipt. Smith. Adm'’r. v. Seaton—75. 

Lies by assignee of note, assigned without 
recourse, if~assignor made fraudulent 
representations as to solvency of maker. 
Harton v. Seale’s Adm’r—166. 

See Evipence.—Frauputent RepResEN- 
TATIONS.—Partizs.—S ave. 


ATTACHMENT. 


li materially variant from the affidavit, 
= be quashed. Woodley v. Shiriey 
—14. 

Non-resident may maintain v. absconding 
debtor. Id.—iid. 

Part of debt attached in .defendant’s 
hands, he shall be protected as to so 
much. while proceedings, though errone- 
ous, remain unreversed. Tubb. vy. Mad- 
ding—129. 

Writ of error lies on judgment on—Not 
necessary that affidavit should state that 
sum sworn to is due afier deducting all 
discounts—or that a statement of the 
account be produced and sworn to, 
where attachment is returnable to Cir- 
cuit or County Court—or that officer’s 
return should shew that levy in hands of 
garnishee was made in presence of one 
or more persons—or that plaintiff’s bond 
be conditioned for payment of costs. 
Harris and al. y. Clapp—328. ~ 
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Claim by garnishee, by plea merély, no 
bar to judgment. Jd.— ibid. 

Against non-resident—must be time limited 
for his appearance, and notice issued or 
omission accounted -for by the record. 
Id.— ibid. : 

In action for wrongfully suing out, not ne- 
cessitry to prove malice. Wilson.v Out- 
law—367. 

Not necessary that affidavit should state 
that plaintiff resides in the State. Pe- 
ters and Stebbins v. Bowers—69. 

Affidavit must shew that ordinary process 
cannot be served. Wilson. v. O : 
—196 

Judicial—Record must shew that defend- 
ant was an inhabitant of the State when 
Writ of Capias issued. Wyatt v. Camp- 
bell—620. See GARNISHEE. ~ 


ATTORNEY. 


Warrant of, not necessary on behalf of 
corporation suing according to course 
of common law. Gaines and al. v. T. 
Bank—50. 

Confession of judgment by, binding on 
client. Hill v. Lambert and brothers—$91. 


AWARD. 


To sustain judgment on—not necessary 
that record should shew consent of par- 
ties to submission—declaration filed— 
Continuance from term to term, or no- 
tice of time, &c. of arbitrator’s meeting. 
Mendenhall v. Smith—380. , 


B. 
BAIL BOND» 


Conditioned for appearance at a term 
other than that appointed by law for 
the sitting of the court, is void. Allen 
v. White—289. 


BAILMENT. 


See Ferry. 

BANK. 

Stock subject to taxation. 
Siale— 50. 

President oi Bank ef Mobile not liable in 
his private character for the penalty im- 
posed by Act of 1820. sId.— ibid. 

On motion v. President, Bank must be call- 
ed by statutory name, &c. Id.—Ibid. 
Charter to private persons is a contract 
which cannot be impaired by a subse- 
quent Legislature. Kaguioed and al. v 

Huntsville Bank—23. 


Judson vy. 
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BILL OF EXCEPTIONS. 


Paper not sealed, &c. as such, though the 
judge certifies that it contains a true 
statement of facts, is not. Power v. 
Wrighi—66. And see Wilson v. Jackson 
—73. Taylor v. Rnea—414. And Charge 
of Court. 


BILLS OF EXCHANGE.—PROMISSO- 
RY NOTES—INDORSED BONDs, &c. 


In this State, jury to determine what is 
reasonable notice to endorser. Brakan 
and al. v. Ragland—s5. 

Trustees of Company accept—to be paid 
when in funds of company—drawer 
not liable till they are in funds, demand, 
notice, &c. Andrews and al, v. Boggs 
and al—173. 

Assum by drawer, under no mistake 
as to his liability, will charge him. Id. 

ibid 


Netice to endorser of promissory note 
may he given on last day of grace. 
Crenshaw Vv. McKiernan—295. . 

To chargeendorser, demand must be made 
of acceptor witbin the three first days af- 
ter maturity. Eldridge v. Rogers—392. 

Bond payable by instatments—demand 
when last instalment due, sufficient to 
chargeendorser. Dupuy v. Gray—357. 

Partner assigns to his firm, and they as- 
sign—action lies v. them. Brown and 
Parsons vy. Torver—370. 

Prom note is, as to endorser and en- 
dorsee, a bill of exchange, and entitled 
todays of grace. Crensham v. McKier- 
nan—~296. 

See Nonsuir. 

» C. 


CERTIORARI. 


Transcript not certified nor writ of error 
sent. certiorari will not be awarded. 
James v. Cormick—20. 

Before awarding, diminution must be 
shewn: Mullany v. Caskaden—21. 

Granted even after argument of cause to 
sustain judgment, but not to reverse. 
Judson v. Eslava—7\. —\;cDonaid vy. 

Brown and al, v.. Torver— 


370. 
Petition for, must be verified. Stebbins vy. 
Butler—12!. :; 


May be returnable instanter. Lane v. Kirk- 
mang—41}. Brown and Parsons v.Tor- 
ver —370. ‘ 

’ Will not be awarded for paper referred to 

in Bill of exceptions, but not sufficiently 

identified. Looney v. Bush—413. 


For Justice’s proceedings. Judgment not 
affirmed or reversed, but procedendo 
Gayle v. Turner—204, 


awarded, 
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Semble, cau be dismissed only for failure 
to comply with terms on which granted 
d.—ibrd 


Damages for delay not allowed on Justice’s 
judgment brought up by. Hudnal and 
al, v. ticCarta—402. 

Not allowed to shew that Judge ordered 
verdict to be modified. Eades vy. Dun- 
can and al.—389. 

First and 2d transcripts cannot be amend- 
ed by each other, bot specific certiorari 

will be awarded for defendant. Luwns- 
berry and al. vy. Bullard—315. 

Sex Damaces.—Forcis_e Estry, &c 


CHANCERY PRACTICE. 
Supreme Court has appellate jurisdiction 


inchancery. Lewis, Adm’r. v. Lewis—35. 
On writ of error to decree—plaintiff con- 





fined to errors assigned. Id.—Jbid. 
or appeal, er- 
rors must be assigned. Glover v. Robin- 


son—101. 

Exceptions to report must be taken before 
the master. Lewis, Adm’r. v. Lewis—35. 

Order that decree may be made in vaca- 
tion, such decree valid. Lewis, Adm’r v. 
Lewis. Id.—Ibid. 

Sufficient matter disclosed by demurrer of 
one defendant to enable the court to de- 
termine as to the rights of all the parties, 
final decree may be made before answer, 
&c. of the others. Morgan v. Scott and 
Click—81. 

See Eauiry. 


CHARGE OF THE COURT. 


To be subject of review must be applica- 
ble to issue. Campbell v. Green—30. 
MeDonald. v. Gayle—98. 

And the point must arise from the evi- 
dence. Wilson v. Jackson—399. 

Court should not cherge as to facts. Tubb 
bis! (prc ilies Dade vy. Buchannon 


CHIEF JUSTICE OF COUNTY 
COURT. 


Since the act of 1819 cannot try cause as 
Justice of the Peace Rhodes v. Sneed 
—403. 


CITATION. 


Cannot be issued by clerk of inferior court 
after writ of error filed—writ of error 
quashed for the want of it. Harris v. 
Richardson—97. 

Does not name all the defendants, Sci : Fa : 
ad aud: awarded. Webster v. Yancy 
and al.—183. 5 

See Practice. 




















CONSIDERATION. 


Averment of, in action on promissory note, 
unnecessary. Allen v. Dickson—119. 
In debt on promissory note, defendant 

pleads generally that it was without con- 
sideration; on which plaintiff takes is- 
sue ; the note is in itself evidence of con- 
sideration. McMahon v. Crockett—362. 
See Preapinc—Gilchrist v. Dandridge 


CONTINUANCE. 


Implied discontinuance waived by party 
afterwards continuing on affidavit. Ken- 
nedy v. Pickering, Adm’r—137. 

Or by his appearance and going to trial. 
McRory v. Vinzant—401. 

Entry of Continuance omitted—to sustain 
judgment it will be inferred that cause 
was continued by operation of law. 
Clemens v. Judson and Banks—396. And 
see Mendenhall v. Smith—380. 

Capias issued February 1820. Service 
acknowledged and declaration filed, 
March 1821.—No further steps taken till 
September 1822, when verdict and 
Sulguneet were rendered, without ap- 

The 

Kennon y. 


pearance or plea of defendant. 
cause was discontinued. 
Bell—98. 


CONTRACT. 


To pay money which may be discharged 
in cotton, holder not bound to demand 
cotton. Lane v. Kirkmans 411. And 
see Henry v. Gamble—6. Bradford and 
al. v. Stewart—44. 

‘To pay plaintiff for his services on a cer- 
tain day before expiration of his time of 
service, covenants independent. Mul- 
lens v. Cabaness—21. 

To pay $100 in 9 months on condition that 
obligee perform certain services, the ser- 
vices condition precedent. 
Rhea—4 14. 

Cases on construction of contracts. Ben- 
nett v. Hubbard and Wilson—270. White 
v. St. Guirons—331. 

Acharter to a private corporation is a con- 
tract which cannot be impaired by Sta- 

= Logwood &c. v. Huntsville Bank 


Taylor v. 


See Interest, Desr, Pewarry. 


CORPORATION. 


Suing according to course of common law, 
not necessary that warrant of attorney 
should be produced. Gaines and al. y. 
Tombeckbee Bank—50. 
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That defendant, by hfs note sealed with his 
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Must give notice of motion under its com- 
mon seal. Loegwood and al. v. Hunts- 
ville Bank—23. 

Must be proceeded against by its statutory 
name. Judson v. The State—150. 

See Summary Procerpincs, Bank, &c. 


COVENANT. 


On agreement with a penalty, covenant or 
debt will lie. Hatch v. Putus—49. 
See Contract. 


D. 
DAMAGES. 


10 per cent. on judgment affirmed by su- 
preme court on appeal, &c. since Act of 
1820. Hearit v. Judson—135. 

15 per cent. on judgment of County af- 
firmed by Circuit Court. Bishop. v. 
Cox and Noble—204. Oty’s Adm’r, v. 
Rives—401, 

Notto be allowed on Justice’s judgment 
brought up by certiorari. Hudnall and 
al. v. McCarta—402. 

Damages for mesne profits as well as pos- 
session are recoverable by the same 
judgment in the action of trespass to try 
title. White vy. Saint Guirons—331. 

See AmenpmEntT and Jeoraixs, PRacTicr, 
Tax CoLLector. 


DEBT. 


Lies. on note to pay money on a certain 
day or on demand in merchandize, and 
not necessary to aver failure to pay in 
merchandize. Henry v. Gamble—6. 

On note to pay money which maybe dis- 
charged in cotton. Bradford and al. v. 
Slewarl—44. Lanev. Kirkmans—411. 

Will not lie in name of bearer of a special- 
ty payable to T. or bearer. Howell and 
al v. Hailett—102. 

Nor by endorsee against endorser. Vide 
Whiling v. King—122. 

On note payable at future day with inte- 
rest from date, principal and interest 
should not be demanded in aggregate 
sum as debt. Butler v. Limerick.—115. 

See Interest. Pxrxas and Pieapinc. 


DECLARATION. 


Defects, &c. which are cured or immaterial. 
not entitled of proper court and term, 
and plea to merits. Judson v. Eslava—2, 

That defendant was indebted to plaintiff 
for money had and received after ver- 
dict to be intended for plaintifi’s use. 
Id.—ibid. 
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seal, promised-te pay. Malone v. Donnal- 
12 


Omission of attorney’s signature supplied 
by reference to writ. Phillips vy. Ma- 
lone—110. 

Omission of profert available only on spe- 
cial demurrer. Briggs and al. v. Green- 
lee—123. Dinmore v. Austill—sy. 

On promissory note payable on contingen- 
cy, and time of its happening left blank. 
Alten v. Dickson—119. 

In trespass first count without and second 
contains positive averment and verdict. 
Gordon v. Hood—122. 


Endorsee v. endorser, averment of demand 


and notice on the day of and 
after the note became due. Dupuy v. 
Gray—357. 


Breach sufficiently assigned in indeb. asst. _ 


that deft. has not paid “ said sum of mo- 
ney,” omitting “‘ or any part thereof.’ 
Judson v. Eslava—2 

In assumpsit for breach of warranty sciey- 
tef not necessary. Wren and al. v. Ward- 


Assumpsit on promissory note adding com- 
mon money counts nol. pros. must be 

‘entered on these before judgment by 
default. Moreland and al. v. Rufin—18. 

One of several counts in assumpsit bad 
anda general verdict, judgment sustain- 
ed. Harrisonyv. Ca:sity—291. 

Versus 1 of several makers of note, taking 
no notice ofthe others, good. Miller v. 

And see Clay v. Drake— 


164. 
On pro note, not necessary to aver 
consideration. Allen v. Dickson—119. 


Matter of defeazance or for defendant's 
benefit, needs not be averred. Hatch. v. 
Pettus—49. Henry v. Gamble—6 Lance 
v. Kirkmans—411. 

Note dated at St. Stephens, described as 
made in Washington County, sufficient. 
Henry v. Gambie—6. 

One count’ on several promissory notes. 
Dade y. Bi 263. 

Note declared on as made at Fayetteville, 
viz. at Madison County, t6 be intended 
that Fayetteville is in this State. Gar- 
ner v. Tiffany, Wyman and Co.—167. 

T. and W. declare as partners trading-un- 
der the firm of T.W..and Co.—if defend- 
ant would shew that there are more than 


; a he must plead it in abatement. 
Id.—ibid. 


No averment that defendant is in custody, 
--gr recital of nature of action—bad on 
“special demurrer. Sossamon v.Gamble—1. 
Qut tam v. pediar for selling without li- 
cense, must aver that he was pediar, and 
required by law to have licewse. Prig- 
more v. Thompson—420. 
In trover, states that the goods came to de- 
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fendant’s possession, by finding or other- 
—— Peters v. Johnsen and al 
—100. 

Super se assumpsit unnecessary where de- 
endant’s liability has been already 
shewn. v. Owen—252. 

On note payaile at a Bank, averment of 
a demand there on last day of grace, and 
that neither Cashier, nor any one else in 
behalf of maker, then paid, and that deft. 
has not yet paid, is sufficient, especially 
after verdict. Crenshaw vy. Mc Keirnan 
—295. 

Count on endorsement insufficient—ver- 
dict and judgment sustained on the com- 
mon money counts. Brown and Par- 
sons v. Torver—370. 

See Jowrand Severat—Mauiciovus Pro- 
secumox—Over and VenvuE. 


DEMURRER. 


Party amending‘ by leave, after demurrer 
sustained, cannot, in appellate court, 
question the- judgment on demurrer. 
Mulling v. Cabaness—21. And see Parks 
and Burke v. Greening—178. And see 
Greening v. Brown—353. 

Goes back to first error of party demur- 
ring. Bender vy. Graham—269. 

Though not sustainable, must be disposed 
of. Flournoy v. Childress and Hickman 
—93. 


Plea and demurrer to same count—de- 
murrer disregarded. Gayle v. Smith— 
83. Taylor v. Rhea—414. 

Plea withdrawn and judgment by nil dicit, 
demurrer was thereby withdrawn. Bra- 
han v. Collins, Adm’r—169.. Peacock v. 
Banks—387. 2 

To plea in bar sustained—defendant noi 
entitled to amend or plead over, without 
leave. Greening v. Brown—353. 

See Jupament by Nut Dicit.—Practice. 


DEPOSITION. 


Not necessary to prove notice, if either 
party cross examine. Rogers v. Wilson 
—407. 

Not a good objection that it isin the hand- 
writing of the attorney of the party of- 
fering it. Hynn and wife v. Williams— 


136. 
DOWER. 

Yo be allowed in land held by- certificate 
confirming Spanish Warrant of survey. 
Shields v. LEyon—278. 

DUE BILL. 


Sustains a count ona promissory note 
Johnson v. Johnson—263 






































E. 
ELECTION. 


The 2 Houses of the Legislature. after 
making an election, and before separat- 
ing, may arrest it, and proceed to a new 
election. Ex rel. Mead. vy, Dunn—46. 

See Evipence. 


EQUITY. 


Will relieve c. a judgment on a note un- 
der seal, fraudulently given by a part- 
ner in the name of the firm+-Complain- 
ant, the Copartner, not having had notice 
of the action. Morgan v. Scott and 
Click—81. 

Will not protect from execution (for bene- 
fit of assignee of a judgment,) defend- 
ant, who pays to plaintiff after notice of 
assignment. Holland and al. v. Dale— 
265. 

See Cuancery Practice. 


ERASURE. 


Credits entered on note, by mistake, may 
be erased, and jury to determine whe- 
ther fraudulently erased. Tubb. v Mad- 
ding—129. 


ERROR and ASSIGNMENT OF 
ERRORS. 


None but the errors assigned will be no- 
ticed. Ripley v. Coolidge and al.—11. 
Lewis, Adm’r v. Lewis—133. 

Exrers must be assigned on writ of error or 
Appeal, on decree in Chancery. Jd.— 
ibid. Glover v. Robinson—101. 

General assignment will not be noticed. 
Brahan vy. Collins, Adm’r.—169. 

Party cannot assign as error matter in his 
favour, or by whichhe is not prejudiced. 
Henry v. Smoot—18. Childress v. Mc Ge- 
hee—131. 

Nor take advantage of his own bad plead- 
ing. Dade v. Buchannon—415. Ma- 
lone v. Donnally—12. 

Nor a judgment in demurrer in which he 
has acquiesced and made further plea. 
Mullins v. Cabiness—21. Parks and 
Burke v. Greening—178. 

Nor order made by Court in the exercise 
of its discretion. Gaines and al, v. T. 
Bank—50. Phleming v. State—42. 

After joinder in error, additional assign- 
ment not permitted, unless obvious jus- 
tice requires it. Myrick vy. Chamblain 
and al.—357. 

See Practice and New Triar 
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EVIDENCE. 


In quantum meruit for board, tavern rates 
not the best evidence, unless plaintiff is 
inn-keeper. Beddov, Smith—397. 

In action for voting illegally, the list of 


votes taken by officers of election is the’ 


best evidence. Olive y. O’ Riley—410. 

In action by Bank, party who has not pos- 
session of the books, and it not having 
been proved that books were regularly 
kept, may prove by the Cashier that the 
note on which the action is founded 
had not been discounted. Gaines and 
al. vy. T. Bank—50. 

Attorney, who had a paper, testifies that 
he searched for and could not find it; 
that when he saw it last, it was in the 

possession of H. T.—evidence of con- 
tents not admissible. Judson v. Eslava’ 
—71. 

Original papers of justice may be given 
in evidence. Tubb. v. Madding—129. 
On non assumpsit, evidence of set-off not 

admissible. Judson v. Eslara—2. 

On motion v. Sheriff, for failing to return 
execution—parol to shew failure. An- 
derson v. Cunningham—4s. 

Trespass v. Sheritf—evidence, that it was 
committed by his deputy. Prewit y 
Neal—386. 

Trespass for entering plaintiff's house to 
search for stolen goods—evidence of in- 
jury to reputation. Anonynous—52., 

Trespass and false imprisonment—plaintiff 
proves defendant's statements when he 
had him ironed—defendant may prove 
that in same conversation he stated that 
he arrested plaintiff by virtue of a_ war- 
rant. Rogers v. Wilson—407. 

And the grounds for suspecting plaintiff 
guilty of the offence. Jd.— ibid. 

If plaintiff introduce evidence of his cha- 
racter, defendant may use it. Id.—ibid. 

In debt on promissory note, on issue on 
plea that note was without considera- 
tion—the note in itself is evidence of 
— McMahon v. Crockett 

What defendant at time of signing de- 
clared to be the contract, is not evi- 
dence. IMWesson v. Carroll—251. 

Nor what a witness understood to be the 
contract, the contract being in writing. 
Bennett and al. vy. Wilson—270. 

Paro] evidence to control the effect of an 
endorsement, not admissible. Dupuy v. 
Gray— 3 

Bill of sale by one of defendants, war- 
rants title only ; in action on the con- 
tract, evidence to prove that both sold 
and warranted soundness, not admissi- 

ble. Wren and Glover v. Wardlar—362 
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In action on note payable to 2 persons— 
evidence that they were then in partner- 
ship with athird, not admissible. Cot- 
ton v. Lane and White—320. 

Admissions made when about to submit a 
cause to arbitration, cannot be given in 
evidence. Wilson’s Adm’r v. Hines—255. 

In Ejectment, identity of premises may be 
proved by parol. Bullock v. Malone— 


Declaration describes a specialty, and is- 
Sue on plea of payment, a writing not 
sealed cannot be given in evidence ; and 
plaintiff cannot recover, unless he pro- 
duce a specialty in evidence. Foster, 
Adm’r v. , Adm’r.—421. . 

A transcript certified to be truly taken 
from the records of the Clerk’s office of 
the Court of Cumberland County, Vir- 
ginia, is not evidence of a decree of the 
court of that county. Allen v. Allen— 


249. 

The seal of the Treasury department, and 
signature of the secretary, autheuticate 
bis official Acts. White v. St. Guirons 
—331. 


In trespass by one of the French emi- 
grants, for recovery of possession of his 
allotment, a stranger to the contract 
shall not be permitted to prove that 
plaintiff has not performed its condi- 
tions. Id.—ibid. 

Plaintiff, assignee, may prove that after de- 
fendant had discovered fraud in the con- 
sideration, defendant and payee submit- 
ted the matter to arbitration, and that 
defendant took the benefit of the award. 
Evans v. Scott—354. 


EXECUTION. 


Property allotted to administratrix as dis- 

tributee, not liable to Fi. Fa. against 

oods, &c. of intestate. Lewis, Adm’r. v. 
cwis—9d. 

Semble—lien of, removed by Injunction. 

_ Barnes vy. Baker and Sledge—373. 

S, and B. each claim money made by exe- 
cution v. E.—former execution in fa- 
vour of B. has been returned “ satis- 
fied.”—B’s claim cannot interfere with 
S. Id.—Ibid. 

See “ Triavor Ricur or Property.” 


EXECUTORS and ADMINISTRA- 
TORS. 


On a contract of intestate not under seal, 
“ to clear out of land office and transfer 
a certain tract of land” —Orphan’s court 
cannot decree that administrator shall 
make deed—Simpson’s Adm’r vy. Simp- 
son—33. 

May revive writ of error, and entitled to 
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continuance. Lewis, Adm’r. v. Lewis 
ix . 


Property allotted to a distributee not liable 
to Fi. Fa. against goods, &c. of deceas- 
ed. Id.—95. 

Promise by, to take case out of statute of 
limitations, need not be in writing. 
Greening v. Brown—353. 

Not liable de bonis propriis, for costs or 
principal. Dancy's Adm’r v. Orton—111. 
Armstrong’s Adm'r vy. Johnson—169 
Bowie's Adm’r v. Foster—264. Greening 
v: Brown—353. 

On a note payable to administrator, the 
right of actiion follows the administre- 
tion. Caller’s Exccutors v. Birney’s Adn’r 
—206. 

Estate declared inso}vent—suit cannot pro- 
gress. Colbert v. Chandler, Adm’r—2564- 

And the court must declare the dividend, 
before creditor can sue for his propor 
tion—Melone v. Gaines—317. 

Action at law will not lie v. executor or 
administrator, on his contract as such. 
Greening v. Sheffield—276. And See 
Baldwin vy. Stcbbins—180. 

Administrator may revive Writ of Error. 
and is entitledto continuance. Lewis, 
Adm’r y. Lewis—35. 

Profert of letters not necessary, when ad- 
ministrator declares on contract with 
himself. Caller v. Dade—2O0. 

See Partizs. 


EXTINGUISHMENT. 


Action at law not sustainable on bond t« 
firm of which one of obligors is partner. 
Tindall y. Bright—103. And see Raw- 
sey v. Jehnson—418. 


F. 
FERRY. 


Occupied by tenant—landlord not liabie 
as carrier. Ladd v. Chotard—366. 


FORCIBLE ENTRY and DE- 
TAINER. 


Tenant at will may maintain. McDonald 
v. Gayle—98. 

Trial in Circuit Court must be en the re- 
cord. Id.—#bid. 

Forcible entry lies only for one who has 
had actual possession. Childress v. 
Mc Gehce—131. 

On certiorari, it is matter of discretion to 
require bond and security ; and court 
may order new bond to be taken. Child- 
ress v. McGehee—131. And See Ward 
oom decided at January Term 

~é 
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FORGED NOTE. 


Payment in a note, and one of signatures 
orged—plaintiff, as soon as forgery is 
discovered, must tender its return, or 
with due diligence exhaust all the lia- 
bilities on it, before he can sustain ac- 
tion against party paying Pope and 
Hickman v. Nance and Co.—299. 

FRAUDS. 

Statute of—Promise by executor tv take 
case out of stat. lim needs not be in 
writing. Greening v. Brown—353. 
FRAUDULENT CONVEYANCE. 

Adeed of trust contains no clause that 
vendor shall remain in possession, and 
there is a resulting trust for his benefit, 
the deed not frandulent per se. Ma- 
lone and Lyon v. Hamilton—286. 

FRAUDULENT REPRESENTATIONS 

fndorser liable for, though assignment 
made, without recourse. Horton y. 
Seales, Adm’r—166. 

if vendee retain possession, he cannot, on 
the plea of fraud, avoid payment of the 
price. Christian vy. Scoll—254. 

FREEHOLDER. 


See Tax Cotzector. Armstrong and Pink- 
stony. Slale—160. 


G, 
GARNISHEE. 

Shall be protected asto amount atlached 
in his hands, while proceedings, though 
erroneous, remain unreversed. Tubb 
v. Madding—129. See ArTacHMENT. 

H. 
HUSBAND and WIFE. 

Wife not bound by confession of judg- 
ment during coverture. Sevens vy. Du- 
Sarry—379. 

I. 
JEOFAILS. 
See AmenpmMeEnt and Jeoratss. 


INDICTMENT. 


That which properly belongs to caption, 


may be rejected as surplusage from bo- 
dy of indictment. Rose v. State—28. 

If — count, the whole is bad. Jd. 
—i 

Of slave for murder of his master—does 
not aver that slave was a free person— 
the offence, as described, is not within 
the statute. Slate v. Moses—~—393. 

See Pursts Rererren. 

INDORSEMENT OF WRIT. 

May verify plea in abatement. Colliers v. 
Crawford—i09. 

Will be looked to, to sustain judgment. 
Davis v. Chesler—385. 

But not to reverse. Flant and al. vy, Ma- 
lone—92. Peters y. Johnson and al.— 
100. Lee vy. Adkins—187. Mayfield v. 
Alien—274. Robinsonv. Cox and Wall 
—119. 

Omission of, error, unless cured by defend- 
ant’s act. Howell and al. y, Halleti—102. 


INTEREST. 


Declaration, demanding interest at 30 
per cent. per annum, describes a con- 
tract in which no specific rate is express- 
ed—interest must be adjudged at 8 per 

_cent. Clay v. Drake—164. 

Note described as made at Fayetteville, to 
wit, in Madison County—interest ac- 
cording to Laws of Alabama. Garner 
v. Tiffany, Wyman and Co.—167. 

Note to be paid in another state, carries 
interest according to rate there; which 
must be proved as other facts. Peacock 
v. Banks—387. 

Judgment by nil dicit on note for 100, shall 
not be reversed, because $1 too much 
adjudged as interest. Mayficld v. Al- 
len—274. 

Bill penal, payable on demand, carries in- 
terest only from time of demand proved. 

_ Vaughan v. Goode—417. 

Construction of the Act of February 
1818, as to interest. Henry and Win- 
ston v. Thompson—209 to 248. 

Act of February 1818, does not change 
the rate of interest, on contracts, before 
its passage. Bryan-v. Moore—377. 

Verdict for more than legal interest, ap- 
pellate court cannot correct. Baldwin 
v. Stebbins—180. 

On note payable at future day, with inte- 
rest from date, —- and interest to 
maturity should not be claimed, in ag- 
gregate sum, as debt. Butler v. Limerick 
—115. 

In judgment by default, not necessary that 
it should appear that interest was calcu- 
lated by the clerk. Ratcliff v. Erwin—88. 

See Decranation.—Jupement by , Nin 
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picit.—PRactTiceE.—VERDICT.—PENAL- 
TY. z 


JOINT and SEVERAL. 


Declaration r. only one of the several ma- 
kers of a note, taking no notice of the 
others, good. Miller v. Sneads--31. May- 
field vy. Allen—274. 

In action on joint and several contract; 
o—— may confess the matter plead in 

ar As to one, enter nol. pros. as to him, 
and proceed v. the others. Hallct and al. 
Ve “Allaire—360. , 


JUDGMENT by CONFESSION. 


Neither Writ nor declaration necessary. 
= v. Denson—19. Gayle v. Foster 

May be made by attorney. Hill v. Lam- 
bert and brothers—91. 

Defendant says he cannot gainsay plain- 
tiff’s right of action for $— is a confes- 
sion for so much. —id. 

Is release of Errors and Judgment. 

Affirmed with damages, if writ of error 
taken. McConnell v. White—112. 

Tn action on unliquidated demand, cogno- 
vit- for a certain amount, assessment of 
damages not necessary. Allen v. White 


The judgment must pursue, and not ex- 
ceed amount of cognovit. Gayle v. Fos- 
ter—125. Stevens v. Dubarry—379. 

See Huszanp and Wire. 


JUDGMENT BY DEFAULT FINAL. 


Declaration in assumpsit on promissory 
note, with common money counts add. 
ed, nol. pros. must be entered as to 
these, before final judgment by default. 
Moreland v. Rufin—18. 

Cannot be taken, if writ not signed by 
clerk. Stone vy. Harris—32. 

Or if writ not duly executed. Land y. 
Patterson—14. 

Not necessary that it should appear that 
interest was calculated by the clerk. 
Ratcliff v. Irwin—88. 

May be for more than $20, on appeal 
from Justice. Bevin v. Goodman—90. 
But in such, the statement must shew a 
contract in writing, within the terms of 

the statute. Martin v. Price—68 


Cannot lie for more than declared for. 
Flournoy v Childress v. Hickman—93. 
Nor taken without declaration, though de- 

claration afterwards filed. 
Crowells—125. 
Or on note for payment of specific articles 
Philips v. Malone—110. 


Rankin v. 


at stated price. 
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Or in trespass for cutting down trees, iu: 
the amount of penalty by statute, ac 
cording to the number of trees charged. 
Byrne v. Haynes—236. 

Pleain bar, time of filing not noted, and 
claim of judgment in vacation—plea 
must be disposed of before there can be 
judgment. Malone v. Stud—360. See 
Elis v, Hickman—394. Prkas and 
Prieapinc.—Deciaration.—Practicer 


JUDGMENT by NIL DICIT. 


Defendant demurred, record shews that he 
withdrew his plea, the demurrer was 
withdrawn. Brahan v. Collins, Adm’: 
—169. Peacock v. Banks—387. 

May be taken withouta jury, for principal 
and interest, ona note to be paid in cur- 
rent money of the State of ‘Tennessee 
Spain v. Grove and Smith—177. 

But not for interest on a note payable in 
another state. Peacock v. Banks—387. 
Is not release of errors. 

— 126. 

Cannot be taken when part of the pleas 
do not, and part do answer the whole 
declaration. Tubb v. Madding—129. 


Dinsmore v. Hand 


JURISDICTION. 


Supreme Court: will. ex officio, notice its 
want of jurisdiction. Humphrey v. The 
State—64. 

Verdict for less sum than inferior court 
has jurisdiction, will not be disturbed, 
unless motion for nonsuit be there made. 
Howard v. Ware—84. 

And affidavit, as required by statute, wil! 
prevent nonsuit. Curtiss v. Garey—118. 

See Summary Procrepines.—Tax Cor- 
LECTOR. 


JUROR and JURY. 


Not necessary that record should shew 
that jury were sworn. Goyne v. Howell 
—62 Perdue v. Burnett—138. 

A subject of the king of Spain, in Louisi- 
ana, when the U. S. took possession ; 
but not appearing to have been there 
when Louisiana was admitted into the 
Union, or to have been naturalized, is 
not a competent juror. Judson v. Es- 
lava—2. 

Objection to, must be made before he 
issworn. Ripley v. Coolidge and al.—11. 


JUSTICE OF THE PEACE. 


See Ser Orr—and Curr Justice ot 
County Court. 


























L. 
LIMITATIONS. 


Promise by executor to take case out of 
statute, needs not be in writing, Green- 
ing v. Brown—353. 

The Act of 1820, enlarging the time for 
prosecuting writs of error, does not ex- 
tend to judgments rendered before its 
enactment. Davis v. Pender—57. 


M. 
MALICIOUS PROSECUTION. 


Averment, that defendant abandoned the 
charge, and that prosecution is wholly 
ended, sufficient after verdict. Cotton 
v. Wilson.—203. 

See ATTACHMENT. 


MANDAMUS. 


Will not lie in behalf of one claiming an 
office held by another. Ez rel. Mead v. 
Dunn—46, 

N. 
NEW TRIAL. 

Decision, on application for, not subject to 
revision in appellate court. Phl:eming 
v. Stale —42. 


NOL. PROS. 


After nol pros on a count, it cannot be re- 
sorted to to supply statement of time 


and place, &c. in other counts. Wilson 
v. Jackson—73. 
Count on a note, and common money 


counts added, before final judgment by 
default, there must be nol. pros. as to 
these. Moreland and al. v. Rufin—18. 

See Deciaration.—Joint AND SEVERAL 
—and JupGMENT By Deravutr. 


NON EST FACTUM. 


May be filed with a plea, stating the facts 
specially, and verified by affidavit stating 
the facts specially. Tindall v. Bright— 
103. 

Action v.3 partners, joint plea of 2, veri- 
fied by affidavit of one. Garner and al. 
v. Simpson—G7. 

Replication of non est factum, not requir- 
ed to be verified. Parks and al. v. Green- 
ing-—-178. 


NONSUIT. 


Must be or ‘ered if endorsee v. endorser 
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fails to prove demand and notice of non- 
payment. Wardy. Gifford—6. 

Cannot be ordered, untess in cases direct- 
ed by the statute. Smith, Adm’r v. Sea- 
ton—75. 

Verdict for less sum than inferior court 
has jurisdiction of, will not be disturb- 
ed, ualess motion for nonsuit has been 
there made. Howard y. Ware—84. 

And if proper affidavit be made, should 
not be ordered. Curtiss v. Garey—118. 

See arurGata and Propata. 


NUNC PRO TUNC, 


Entry may be made without notice. Fu- 
gua and al. v. Carriel and al.—170. 
Clemens y. Judson and Banks- 395. 

Judgment should be for amount due, when 
it should have been, not when it is en- 
tered. Clemens y._ Judson and Banks— 
395. 

oO. 


ORPHAN’S COURT. 
Sec Executors and ADMINISTRATORS. 
OYER. 


Copy of bond, inserted by clerk in the 
transcript without oyer is no part of 
record. Mullany v. Caskaden—21. 

Variance between declaration and bond, 
cannot be shewn by endorsement of 
writ. Lee v. Adkins—187. 

See Inporsement of Writ—P.eEas and 
Rreapine—Practicez, &c. 


}. 
PARTIES. 


Writ in name of 2 parties—declaration by 
one as survivor shews the death of the 
other. Baldwin v. Stebbins—180. 

Action v 2, on a joint contract—the 
death of one being suggested, plaintiff 
may proceed v. the other. Harrison vy. 
King—364. 

On writing acknowledging indebtedness 
to F. and promising to pay C.—F. has 
right of action. Bowie’s Adm’r. v. Fos- 
ter—264. And see M’Goffin v. West- 
brook—s8. 

On a note to 2, executors of deceased 
cannot join in action v. survivor, Wa- 
ters v. Creagh and Shields—128. 

If both be dead, their representatives can- 
not join. Bebce’s Adm’r. and al. v. Mil- 
ler—364. 

See Decraration.—Exercutrors and Ap- 
MINISTRATORS.—TAx CoLtLtecToR—Ev1- 
DENCE 
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PARTNERS. 


Acknowledgment of service of writ by 
one, binds all. Click and Jdorgan v. 
Click—79. 

Assigns to his firm, and they assign—Ac- 
tion on the endorsement lies cv. them. 
Brown and P. vy. Torver—370. 

Though the articles are delivered and 
charged to one purtner separately, plaiu- 
tiff ntay shew that they weut to the use 
ol the firm. Richardson vy. Humpiries 


Action by 2 partners, one disclaims all in- 
terest—the other may proceed in name 
of both. Allen v. White and al.—365. 

See Actioyn—Wair, &c. 


PENALTY. 


Bill single, payable at a future day, with 
interest from the date, if not punctual- 
ly paid—the interest from the date isa 
penalty. Dinsmore v. Hand—126. Fu- 

and al. v. Carriel and al—170. 

lenry and Winston v. Thompson—319. 

See Crawford v. The Siate—143. Jud- 
son v. The State—150. 

See Covenant—Interest. 


PLEAS AND PLEADING. 


Assumpsit on unliquidated demand—plea 
of payment does not admit full amount 
of demand Haley v. Cailier—63. 

Non est factum and a special plea of era- 
sure may be plead to same action. 
Tindall v. Bright—103. 

Non est factum to be admitted on special 
affidavit of circumstances. Tindall v. 
Bright —103. 

Some of the pleas answer the whole de- 
claration, and some do not—judgment 
by nil dicit cannot be taken. Tubb v. 

‘adding—i29. 

The words “ Payment and Set-off” are not 
pleas, and may be treated as a nullity. 
Kelly vy. Owen—252. 

Plea of tender of Bank notes must be ac- 
companied with profert. Booth and al. 
v. Comegys and al.—201. 

Plea of payment, concluding to the coun- 
try, is good after verdict. Malone v. 
Donnelly—i2. Aad See Kennedy v. 
Pickering—1 27. 

But to special plea there must be replica- 
tion. Channing v. Caskaden—73. 

Omission of similiter is not error. Ripley 
v. Coolidge and Bright—11. 

Replication of non est factum does not re- 
wire affidavit. Parks aad Burke v. 
reening—178. 

In action on a bond, it is not a good bar 

that the bond was for the price of a tract 
of land, the certificate to which plain- 
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tiff failed to transfer and deposit at tie 
time and place appointed by the con- 
tract. Gilchrist v. Dandridge—165. 

Piea that note was for money won at gam- 
ing, needs not state the kind of game 
Jordon v. Locke—254. 

Plea intended to bein due time, if time of 
filing is not noted. Malone v. Stu 


So of plea in abatement, though affidavit, 
dated subsequent to the return term, the 
time of filing neither declaration nor 
plea being noted. éllis v. Hickman— 
394 


Action v. 3 partners—plea of non est fac- 
tum by 2, verified by affidavit of 1. 
Garner and al. vy. Simpson—67. 

Plea and demurrer to same count—demur- 
rer disregarded. Gayle v. Smiih—83 
Taylor v. Rhea—414. 

Plea in abatement, that action brought be- 
fore debt due—verified by endorsement 
of writ; andjudgment by nil dicit can- 
not be entered without disposing of such 
plea. Colliers v. Crawford—100. 

See AMENDMENT and Jgoraits, Practice, 
Recorp, Vervict, and JupGmEnT. 


POINTS REFERRED. 


Not cognizable by Supreme Court till final 
judgment by Court below. Slale v 
Phleming—42. Siale v. Reece—266. 

Not necessary that prisoner should be per- 
sonaliy presentin Supreme Court. State 


v. Phleming—A42. 
PRACTICE. 


None but Errors assigned are to be noticed. 
Ripley v. Coolidge and al.—1i1. 

General assignment not noticed. Brahan 
v. Collins, Adm’r—169. 

Must be assigned on appeal or writ of Error 
to decree in chancery. Lewis, Adm’r y. 
Lewis—35. Glover v. Robinson—101. 

Not assignable on judgment in which party 
has acquiesced and amended or plead 
over. Muilins v. Cabiness—21. Parks 
and Burke v. Greening—178. 

Or on order giving leave to withdraw one 
plea in abatement and substitute another. 
Gaines and al. y. Tombeckbee Bank—50. 

Or awarding or refusing uew trial. Phlem- 
ing v. the State—42. ; a 

Writ of Error barred by time dimissed. 
Davis v. Pender—57. 

On a by confession, judgment ai- 
firmed. McConnell v. White—112. 

After joinder in Error additional assign- 
ment not permitted unless obvious jus- 
tice requires it. Myrick v. Chamblain 
and al.—357. 

Error amended in Court below after writ 
of Error brought, judgment affirmed at 
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costs of defendant in Error. Brown and 
Parsons v. Torver—370. 

One of several parties may sue out writ of 
Error in the name of all, and his bond 
with security is a supersedeas. Wester 
v. Yancy and al.—183. 

Writ of Error must be in name of all the 
parties to the judgment, and if not so, or 
in the names of more, must be dismissed. 
Caller v. Brittain—27. £astland v. Jones 
and Stephens—275. Adams and al. v. 
Robinson—285. Brown and al. v. Mc 
Lean—208. 

Lies on motion to quash execution, and sta- 
tute of limitations begins to run from this 
judgment, and not from time of original 
judgment. Creighton v. Denby—25v. 

On order, &c. v. putative father of a bas- 
tard, Judge of County Court must be 
made defendant. Brown and al. v. Mc 
Lean—208. 

Plaintiff in Error cannot dismiss after join- 
der. Hallett and al. v. Allaire—360. 

Writ of Error dated day of 
1823, and 47th year of Independence, re- 
turnable on second Monday of June next, 
not dismissed for want of date. Smith 
and Howell vy. Winthrop—428. 

Plaintiff in Error not appearing when cause 
called for argument, judgment affirmed. 
Hunter v. Longmire—99. 

Motion for judgment on certificate.—Two 
writs of Error appear to have issued on 
the same judgment—the transcript filéd 
and cause pending on the first—motion 
denied. Brahan and al. v. Johnson—382. 

Certificate of judgment produced—plaintiff 
in error shews transcript in same cause 
in which there is no entry of judgment— 
judgment on the certificate. Kennedy v. 
Harris—135. 

Judgment of County Court reversed by 
Circuit Court ; Circuit Court, may render 
such judgment as the County Court 
shouldhaverendered. Lane vy. Kirkmans 
—4i11. 

Writ of Evror not signed by the proper of- 
ficer inust be dismissed. Logwovood and 
al. v. H. Bank—31. 

—_ v. Patterson—14. Hart v. Judson— 
135. 

So, if sucd out before final judgment. Mc 
Laren vy. Allen—117. Harris and Lic- 
land v. Krebs—184. Johnson's Adm’rs 
v. Henry’s Ex’rs—13. 

So, of appeal. Glover v. Robinson—101. 

So, if no citation issued. Harris y. Rich- 
ardson—97. 

Writ of Error amended, on motion. 
berts and al. vy. Marshall—113. 

Original writ, not signed by clerk, does 
not bring defendant into Court. Stone 
v. Harris—32. 

Writ v. 2, in action on open account. ex- 
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ecuted on 1 only, judgment cannot be 
taken v. him till alias and pluries v. the 
other. Kennedy y. Russell and Patton— 
7. 

Acknowledgment of service by one part- 
ner—good as to all. Click and Morgan 
v. Clicik—79. 

Writ v. 2 defendants, executed on but one 
—judgment by default cannot be ». both. 
Smith and al. vy. Winthrop—A25. 

Writ must be executed and retarned in 
name of the sheriff. Land v. Patterson 
—14. Greenlee v. Briggs and McClure 
—123. 

Indorsement of writ will not be looked to, 
to sustain errors. Flant and al. v. Malone 
—92. 

Lee vy. Adkins—187. Mayfield v. Allen— 
274. Peters v. Johnson and al.—100. 

But will be looked to, to sustain judgment 
Davis v. Chester —385. 

Appearance made by entry of name of de- 
fendant’s attorney on docket. Cain y. 
Sullivan and Co.—3}. 

Plea in abatement, verified by indorsement 
of writ. Colliers y. Craroford—100. 

stricken out as frivolous, 

judgment should not be final, but that 
defendant auswer over immediately 

Gibson v. Laughlin—182. 

before default claimed, is 
in time, and time of filing not to be de- 
termined by date of affidavit. Ellis v 
Hickman—394. 

So, of pleain bar. Malonev. Stud—360. 

Nonest factuin by 2, verified by affidavit 
of one. Garner and al. y. Simpson—67. 

General and special non est factum to 
same action, and special affidavit. Tin- 
dall y. Bright—103. 

Count on note and common money counts. 
there must be nol pros as to these, be- 
fore judgment by default. Moreland v 
Ruffin—is. 

Plea and demurrer to same count, demurrer 
disregarded. Gaylev. Smith—83. Tay- 
lor v. Rhea—414. 

Demurrer, though not sustainable, must be 
disposed of. Flournoy v. Childress and 
Hickman—93. 

Demurrer to plea in bar, sustained—de- 
fendant not entitled to amend, or plead 
over without leave granted. Greening 
v. Brown—353. 

Bill of exceptions—must be taken and 
sealed during the trial. Powerv. Wright 
—66. 

And the points must arise on the evidence, 
and be applicable to the issue. Wilson 
v. Jackson—399. Campbell vy. Green— 
30. 

Paper therein referred to and not copied at 
time of sealing. must be so described and 
identified by marks, &c. that another ps- 
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per cannot be copied in lieuof it. Loon- 
ey v. Bush—413. 

Continuance, or matter from which it is 
to be inferred, should appear in the re- 
cord. »Kennon v. Bell—98. Kennedy v. 
Jackson’s Adm’r.—137. Mendenhall v. 
Smith—380. Clemens v. Judson and 
Banks—395. McRory v. Vinzant—401. 

Szcuriry FoR costs. 

Semble writ of error by non-resident plain- 
tiff will not be dismissed for want of, on 
60 days notice. Harris and Farrow y. 
C 


Not error that suit was not dismissed in 
court below for wart of—the motion and 
matter sustaining it net appearing in the 

. record. v. Carson—17. 

Not necessary that record should shew that 
interest was calculated by the clerk. 
Ratcliff v. Erwin—8s. ‘ : 

See Action, Bitis of Excertion, Certio- 
nani, DemurkER, Errors and Assicn- 
ment of Errors, Pieapine, Vervicr 
and Jupcment, Recorp, &c. 


PROMISSORY NOTE, 


See Butts of Excuance—Evivence—Dr- 
CLARATION. 
R. 


RECORD. 


Copy of bond inserted without oyer is ‘no 
part of record. Mullany v. Caskaden 


Justices’ proceedings, unless for forcible en- 
try, &c. are not records. Gayle v. Tur- 


A transcript certified to be truly taken from 
the records of the Clerk’s office of the 
county of Cumberland, Virginia. The 
official character of the Clerk not stated, 
and the certificate of the presiding Jus- 
tice of the Peace of the county following, 
nat certified according to the Act of 
Congress. Allen y. Allen—249. 

The original transcript and that returned 
on certiorari cannot, be amended by each 
other. Lownsberry and al.v. Bullard— 
315. 

See Certionanti, Evipence, Over, PLeap- 
inc, Practice, Verpict, and Jupe- 
MENT. 


RELEASE OF ERRORS: 
Must be under seal. Cotten v. Wilson—118. 
Judgment by nil dicit does not amount to. 
Dinsmore v. Hand—126.. 
RENT. 


In action for, lessee is estopped to deny 


‘ 


lessor’s title. Perkins v. the Governor— 
352. 


REPLEVIN. 


Action of, does not lie inthis state. Smith 
v. Crockett —277. 


REVENUE. 


See Statev. Crawford—143. v. Judson— 
150. v. Armstrong and Pinkerston— 
160. v. Wheat and al.—199. v. Flinn 
—8. v. Bank of Mobile—290. v. Tom- 
becbee Bank—425. 


RIGHT and REMEDY. 


Taxes due from a collector on the Ist of 
October, 1820. The mode of proceed- 
ing for their recovery, controlable by 
Actof December, 1820. Wheat and al 
v. The State—199. 


5. 
SCIRE FACIAS. 


Is proper process on forfeited recognizance ; 
and to sustain it, the recoguizance must 
conform to the statute. Loyd and al. 
the State—34, 


; SEAL. 


Scroil not a seal unless the intention to 
seal be expressed in the body of the in- 
strument. Leev. Adkins—187. 

See Corporation, Summary Proceen 
INGS. 


SET-OFF. 


Assigned note offered as set-off must be 
proved to have been assigned before ac- 
tion. Gross v. Van Wyck and al.—7. 

Set-off cannot be given in evidence under 
plea of non-assumpsit. Judsonv. Eslave 

In action on note payable to administra- 
tor, debt from intestate cannot be set- 
es Adm’r v. Holland and Bruce 
—176. 

In debt by administrators, defendants un- 
der their joint plea may set-off a debt 
from intestate to one of them. Pitcher 
and Remsen v. Patrick's Adm'rs—32}. 

On trial before a Justice of the Peace, debt 
exceeding $50 may be set-off. Bowman 
v. Gary— 326. 


SHERIF. 


Liable to judgment en motion for not ma 

















king return on exeeution responsive to 
its mandate, and cannot move to quash 

. the execution. Anderson vy. Cunning- 
ham—48. 

Liable for not returning Ca. Sa. 
ter and al. vy. Marrs—376. 

Not necessary that the delivery of the ex- 
ecution and failute to return should be 
shewn by the verdict. Id.—ibid. 

Failure to return may be proved by parol. 
Anderson v. Cunningham—48. 

To sustain judgment v. securities, record 
must: shew that it appeared to the sa- 
tisfaction of the Court that they were 
securities. McWhorter and al. vy. Marrs 
—376. 

Not liable for discharging prisoner in obe- 
dience to erroneous order of a judicial 
Officer within his jurisdiction. Bender 
v. Graham—269. 

Appointed by Governor, holds his office 
only until next annual election for Re- 
—- Ex rel Murray v. Ayres 
—323. 

Is liable for acts of deputy. Prewitt v. 
Neale—386. 

Failing to return execution, liable for its 
amount. Anderson v. Cunningham—4s. 

See Evipence, Summary ProceEepines 


SHERIFF’S RETURN. 


Me Whor- 


Executed, by B. B. D.S. is not a return 
in the name of the Sheriff. Land v. Pat- 


teson—14. Executed R. B. D. S. for L 
Y. sheriff, sufficient. Greenlee v. Briggs 
and MeClure—143. 


Executed, sufficient return without stating 
that copy was delivered. Mayfield v. 
Allen—274. 

See Wrir. 


SLANDER 


Words to be understood in the sense in Which 
mankind at large understand them. Co- 
——— Harwood—93. Perdue vy. Burnett 
—138. 

Charging indictable offence, involving mo- 
ral turpitude, are in themselves action- 
able. Perdue v. Burnett—138. 

Charging crime against nature, not action- 
able. Coburn v. Harwood—93. 

You have altered the marks of 4 of my 
hogs” —actionable; and after verdict tobe 
intended that charge was for altering 


without owner’s consent. Perdue v. 
Burnett—138. 
Charging homicide, actionable. Taylor v. 
Casey~258. 
SLAVE. 


Action for killing, will not lie till after ac- 
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— of felony. McGrew v. Cato’s 

ex’rs—8. 

Since act of 1821, and before-the act giv- 
ing jurisdiction to Circuit Courts, to be 
tried by the County Court for-eapital of- 
fence. Humphrey v. The State—64. 

Hired out—master not liable for atten- 
dance of physician during the term, 
without request from him. Meeker v. 
Childress—109. 

Not a good defence to action on note for 
hire, that slave, soon after being hired, 
became disabled by a wound. Outlaw 
and al. v. Cook—257. 

See InDicTMENT. 


SPECIAL CONTRACT. 


Put anend to, if vendor impose new terms 
before he deliver the things sold. Bum- 
pass v. Harrolson—162. 

See ALLEGATA and Propata, DECLARA- 
Tion, and EvipENcE. 


SUMMARY PROCEEDINGS. 


Motion for the recovery of adebt, &c., not 
in violation of the Constitution. Log- 
wood and al.v. Huntsville Bank—23: 

Not necessary that it should appear of re- 
cord that defendant was called. Id. ibid. 

Party pursuing, must shew a case strictl 
within the terms of the Statate, and all 
the facts and circumstances requisite to 
the exercise of such jurisdiction. Log- 
wood and-al. v. H. Bank—23. Ya v. 
Hankins—171. Crawford y. State—143. 
Judsen v. State—150. 

Party who would have a trial by jury, must 
claim it. Logwood and al. v. H. Bank 
—23. Armstrong and al. v. Slate—160. 

But if the right be claimed, though no 
plea be (adored, the court must direct 
anissne to be made up. T. Bank v. The 
State—425. 

On motion v. tax-collector, the comptrol- 
ler’s notice, shewingthe sum due andde- 
fault of payment, is a sufficient shewing 
of cause of action. Armstrong and al. v. 
The State—160. 

On motion v. a Bank, sheriff’s return of ser- 
vice of W. G. H. Cashier, is not suffi- 
cient shewing that he was Cashier. H. 
Bank v. Walker—391. 

A Statute passed after a tax-collector’s de- 
fault, may subject him and his securities 
to recovery on motion. Wheat and al. 
v. The State—199. 

See Evinence—SuHenirr--Tax-Cou,ecTorn 
—TimE—ATTACHMENT, 


SUPREME COURT. 


Will, ex officio, notice its want of jurisdic- 








—— 
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tion, or that writ of error was not issued 
by proper officer. Land vy. Patleson— 
14, Humphrey vy. The State—64A. 
Has not jurisdiction of original motion r. 
as eng State v. I 
as llate Chancery jurisdiction. Lew- 
is, Aum’. v. Lewis 33, 

Original jurisdiction of mandamus and 
uo warranto. Mead vy. Dunn—46. 
urray v. A . 

See Ceatiosani—Practice—Ciration 

Werrr of Error, &c. / 


T. 
TAX COLLECTOR. 


-Liable to motion, ina court not of the coun- 


ty of his residence and freehold—notice 
to him and his securities not required to 
be in the name of “The State of Ala- 
bama,” or directed toany officer—bond, 
though not reciting the County for 
which appointed, is good—judgment for 
the sum due as damages, is sufficient, 
though not calied 15 percent. damages. 
Armst and al. v. State—160. 

Motion Ties in the name of the State, and 
may be made in the Circuit Court, for a 
delinquency which happened before 
the Statute authorizing the motion. 
Wheat and al. vy. State—199. 

Notice returned “received, 91h January 
1822, and executed,’ was executed 9th 
January, 1822; notice of motion to be 
made 4th Monday in February, and time 
of commencement of Court, changed 
by Statute to 3d Monday in March, and 

rocess required, to be returned accord- 
Ing —motion may be made on 3d Mon- 
dayin March. Wheat and al. y. The State 
—199, 


TENDER. 


Plea of tender of Bank notes must be ac- 
companied with profert. Booth andal. v. 
Comegys and al.—201. 


TIME. 


Note dated 25th December, 1520, payable 
26th December next, not due ull 25th 
December, 1821. Wallace v. Hill—70. 

Caples, dated and executed 2d September, 
1822, returnable Ist Monday after 4th 
Monday ia September next—shall be 
returned and is.a good writ, to Ist Mon- 
Syetorth Monday in September, 1822. 

on v. Laughlin—182. 

Comptroller's notice, dated 6th March, 
1824, of motion to be made on 2d Mon- 
day after 4th Monday in March next. is 


not returnable on 2d Monday aiter 4ti: 
Monday in March, 1824. Bank of Mo- 
bile v. The State—290. 

Writ of error, dated — day of — 1823, and 
47th year of Independence, returnable 
2d Monday ia June next, not dismissed 
ior want of date. Smith and Howell v. 
Winthrop —425. 


TRESPASS. 


For entering plaintiff's house under pre- 
tence of searching for stolen goods, in- 
jury to reputation may be proved. Ano- 
nymous—52. 

To try titles, may be maintained by one 
not entitled to the fee, and claiming un- 
der contract to settle and improve the 
land. A stranger to the contract shall 
not be admitted to prove that its condi- 
tions have been forfeited. Damages for 
the mesne profits and possession may be 
recovered in the same action. Ihitc y 
St. Guirons—331. 


TRIAL OF RIGHT OF PROPERTY 


Property claimed by several partners— 
bond of one with security is sufficient. 
Marrs and Co. v. Ganit—406. 

Verdict, that part of rty is liable, is 
equivalent to finding the residue not lia- 
ble. Lewis Adm’r, v. Lewis—95. 


V. 
VENUE. 
See Dechagation. 
VERDICT and JUDGMEN1. 


Informal, held sufficient. We find for 
plaintiff, according to specialty, with 6 
per cent. interest; judgment that plain- 
tiff recover according to specialty, with 
6 per cent. interest. Malone vy. Dennel- 
ly—12. 

On plea of payment, ‘concluding to the 
country. /d—ibid. And see Kennedy 
v. Pickering—137. 

Similiter omitted. Ripley v. Coolidge and 
Bright—1}. 

Issues on not guilty and justification. Ver- 
dict of guilty and damages assessed, dis- 
poses of both issues. Goyue v. Howell— 
62 


General issue in Trover—“ We find for 
plaintiff $583.” Pelers v. Johnson and 
Connally—100. , 

So, in assumpsit. Baldwin v. Stebbins— 
180. Harrison v. Casstty—291. 

Default and enquiry in assumpsit. Ver 

















dict of guilty, abd damages assessed. 
Kelly v. Owen—252. 

General issue and 2 special pleas, to which 
thefe is no ~s ; verdict as on 

meral issue; plaintiff cannot assi 
this aserror. Dade v. Buchewnon~-415. 

Past, for present tense ; $, for dollars, and 
amount éxpressed in figures. Tankersley 
v. Selburn~185. 

Judgment for interest, from a day stated, is 
good. Dinsmore v. Austill, Adm’t.—89. 

That part of property is liable to execu- 
tion, equivalent to finding residue not 
liable. Lewis, Adm’r. v. Lewis—95. 

Plea of former recovery, and that parties 
are the same, and 2 special pleas, on 
which issues are taken to the Jury—not 
error that plea of former recovery does 
not appear to have been tried by the 
Court. Taylor v. Rogers—197. 

If panes be for correct amount, imma- 
terial whether it be called debt or dama- 

8. Briggsand al. v: Greenlee—123. 

Judgment in slander, entered as in debt. 
Perdue v. Burnett—138. 

« Therefore it is considered,” omitting the 
words “‘ by the Court.” Peters v. John- 
son and al.—100. 

In Trover, for more than claimed by en- 
dorsement of writ. Id.—Ibid. 

Not necessary that it should appear that 
Jury were sworn. Goyne v. Howell— 

Judgment, uncertain as to date and amount, 
reversed. Jones v. Acre, Adm’r.—5. 
Tankersley v. Silburn—185. 

So, if for more than verdict, or more than 
declaration claims. Howard vy. Ware— 
84. Dinsmore v. Austill, Adm’r.—89. 

Verdict as on issue, when there was no 
plea, error. Wood's Adm’r.v. Woods— 


2. 

So, if special plea be not replied to—de- 
fendant to action being plaintiff in error. 
Channing v. Caskaden—73. 

Plea, payment of part, concluding to the 
country, ‘‘And the plaintiff replies,” 
Verdict for ‘residue of the debt,” not 
es. to issue. Hawkins v. Rapier 
and al.—113. 

Appellate Court will not reverse because 
averdict for more than legal interest. 
Baldwin v. Stebbins—180. 

After the declaration follow the words 
“ Plea, payment,” signed by defendant’s 
counsel; no replication, or appearance 
of omen to receive this as a plea— 
Verdict for plaintiff ; there was no issue. 
Kennedy v. Pickering, Adm’r.—137. 

See AMENDMENT AnD Jxoraits.—PLEas 
axD PLeapinc.—Practicr, &c.—Jupe- 
MENT. 
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WILLIS, HENRY. 

Act of Congress for relief of teprésénta- 
tives of — does not authorize thém to 
obtain titles for town lots, Heirs of Che- 
tard v. Gannard—422. 

WITNESS. 


Interested—release after he has testified 


does not render evidence co ent. 
Wynn and wife v. Wiltiams136. 
Having received his legacy which is fiable 


to abatement, not competent for execu- 
tor. Strong’s Ex’rs v. Finch—256. 

Not permitted, unless under special cir- 
cumstances, to refresh memory by ex- 
amining entries which plaintiff has made 
in his books. Beddo vy. Smith—397. 


WRIT. 
— ne signed by Clerk. Stone y. Harris 


And returned in name of sheriff. Land yv. 
Patteson—14. 

Executed on one of defendants only (not 
partners,) judgment by default caunot 
be taken against both. Smith andal.v. 
Winthrop—425. 

And in such case, where discontinuance 
cannot be entered as to one—there must 
be alias and pluries. Kennedy v. Rus- 
sell and Patton—77. 

Though not requiring bail—service on ene 
returning from muster—void. Greening 
v. Sheffield—276. 

See Inpoxsement of Writ—SHERIFF’s 
RETURN. 


WRIT OF ERROR. 


There must be final judgment before writ 
of error or appeal will lie. Johnson’s 
Adm’rs. v. Henry's Ex’rs.—13. Glover v. 
Robinson—101. McLarenv. Allen—117. 
Harris and al. v. Kreps—184. 

Dismissed—if not issued by proper of- 
ficer. Land vy. Patteson—14. Heart 
v. Judson—135. Logwood and al. v. H. 
Bank—23. 

Or if not in name of all the partiesor in 
the names of more than proper parties. 
Caller v. Brittain—27. astland v. 
Jones and al.—275. T. Bank v. Free- 
man—285. Adams v. Robinson—285. 
Burn and al. v. McLean—208. 

But one of the joint parties may sue out 
in the name of all—and his bond with 
security is supersedeas—and if the ci- 
tation is not in the name of all, a sci. 
fa. ad audiendum may be awarded 

Webster v. Yancey and al.—189, 
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Dismissed if barred by Statute. Davis v. 
Pender—57 


Or if no citation has issued. Harris v. 


Richardson—97. 

Writ of Error lies on judgment on motion 
to quash execution—and stat. lim. be- 
ins to run from this, and not from first 
j 


ent. v. . 
tiff in Error, cannot dismiss after 
joinder. “Hallett and al. v. Allaire—360. 
Bond conditioned for the payment of costs 
and ity not liable for 
the debt. Latouretie vy. Baird—325. 
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On order v. putative father of bastard, judge 
of County Court must be made )~ — 
dant. Brown and al. vy. McLean—208. 

May be revived by administrators. Lewis, 
‘ddm’s. v. Lewis—35. 

Amended on motion. “Roberts and al. vy. 
Marshali—113. 

See AmenpMenT—Enrnons and Assicnmey? 
of Errors—Execurors and Apminis- 
TRATORS—ATTACHMENT—-PRACTICE, 


THE END. 
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